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In view of new grounds of rejection, the Final Rejection of 3/30/04 is hereby 
withdrawn, and the following non-final rejection is made. 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 11-15 are rejected under 35 U.S.C. 112, first paragraph as based on a 
disclosure which is not enabling. Claim 11 is an article claim. Claim 1 1 recites that the 
packaging atmosphere contains 14-19% of 02, less than 10% of C02 (which reads on 
zero), and a total quantity of the two being less than 17%. Claim 1 1 does not clarify 
when the atmosphere of the package has 14-19% of 02. That is, is this amount of 02 
present throughout, or at anytime in the life of the package (which is at one end of the 
possibilities), or is this amount of 02 present for only a short time after initially closing 
the package (say on the order of only hours), before the bananas begin to absorb the 
oxygen? As disclosed, a review of applicants specification, including Table 2, would 
appear to indicate that for at least twelve days after packaging, the package still has an 
atmosphere that contains 15.5% 02. This is based on the assumption that "day 23" in 
the table refers to 23 days after harvesting. Since the specification discloses packaging 
occurs eleven days after harvesting, then the "day 23" equals twelve days. However, if 
the "day 23" represents 23 days after packaging, then the amount of time the packaging 
atmosphere is within the recited time is even longer. Clarification and/or correction is 
requested. The reason this is important is that not only is the recited concentration not 
accompanied by any time recitation, so that it would be unclear as to what references 
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would meet just the concentration range, but applicant has urged patentability on the 
fact that the package is kept at this high 02 range, but the references teach a lower 
range. However, as noted above, the references which rely on the produce to lower the 
02 content would appear to inherently pass through the recited range, even if it is only 
for a short time. Another issue is the phrase "have not reached their climacteric". The 
phrase is not specifically defined in the specification. Is the intent of this phrase to mean 
the ripening process has not started at all or does this phrase refer to what is called the 
climacteric peak? Clarification is requested. Finally it is noted that in claim 1 1 , the 
container is recited as having a certain 02 permeability, R ratio and ethylene 
permeability. Claims 12 and 13 then recite that the container has a permeable control 
member that comprises a gas permeable membrane with a certain 02 permeability. 
How do the permeabilities recited in claim 1 1 relate to those of claim 13? That is, does 
the package recited in claim 1 1 without the permeable control member have the recited 
permeability properties even when the package has the permeable control member? 
Stated somewhat differently, do the two permeabilities represent different properties 
based on different structural elements? The specification appears to be unclear in this 
regard. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



Application/Control Number: 09/858,190 Page 4 

Art Unit: 1761 

Claims 11-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
either Scolaro ('378) in view of Cummin et al ('333) , or vice versa, both further in view 
of Badran ('542), Badran et al ('544), Anderson ('875), Antoon ('331), and De Moor 
('293). Anderson et al can also be relied on as the primary reference for the reasons 
given previously. 

In regard to claim 11, Scolaro discloses a package comprising a sealed container 
containing bananas which have not ripened, and thus inherently have not reached "their 
climacteric" and a packaging atmosphere around the bananas, and wherein the C02 to 
02 ratio is at least 3, the ethylene permeability is at least three times the 02 
permeability and the atmosphere can be in the amount recited. It is not clear how the 
02 permeability of Scolaro relates to that of the claim since the units are entirely 
different. In any case, Cummin et al, Badran, Badran et al, Anderson, Antoon and De 
Moor all disclose that it was of course notoriously conventional to manipulate 
permeabilities in accordance with the product, its weight, its respiration rates, and the 
amount of product and packaging size to provide a reduced 02 and raised C02 levels 
to slow respiration of produce. To modify Scolaro, if necessary, and manipulate the 
permeability to achieve extended storage life without ripening, which is the objective of 
both Scolaro and Cummin et al, would therefore have been prima facie obvious. 
Similarly, Cummin et al also teaches packaging green bananas in a sealed container 
with ratios of permeabilities that appear to be in the recited range. It would appear that 
at least in a short time after packaging, Cummin et al would have had a gas 
concentration within the recited range. In any case, it would have been obvious to 
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modify Cummin et al and employ an 02 concentration within the recited range for its art 
recognized and applicant's intended function of slowing down respiration. It is again 
noted that the claims do not recite at what point, or for how long the 02 concentration is 
at the recited range. In regard to the dependent claims, which recite a permeable 
control member, Anderson and Antoon and DeMoor all teach the conventionality of 
control members employed with produce packaging with DeMoor specifically teach the 
particular control member, and to therefore modify Scolaro or Cummin et al and provide 
a produce package with a permeable control member for its art recognized and 
applicants intended function is seen to have been obvious. In summary, the art taken as 
a whole fairly teaches one of ordinary skill in the art to derive through routine 
determinations, the permeability necessary to extend the life of produce, including 
bananas, as a function of the known variables that are a function of the required 
permeability needed to retain a certain modified atmosphere within a package to extend 
storage life. There is nothing magic or secretive in these manipulations. The art fully and 
clearly teach that by lowering 02 levels and raising C02 levels, and maintaining the 
modified levels, in a produce package, which in a transportable package can be done 
by employing semi permeable packaging material, the produce will have extended life. 
The art clearly teaches that each type of produce and even the amount of the same 
produce and the size of the container, will necessitate different but routinely 
determinable permeabilities. 

All of applicants remarks filed 1/20/05 have been fully and carefully considered 
but are not seen to be convincing, essentially for the reasons given above. The urging 
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relative to the high concentration of 02 is directed, to a degree, to limitations not found 
in the claims, since no measure of time is recited, and most, if not all of the art would 
appear to be in the recited ranges, at least for a short time. Applicant has argued each 
reference separately as if they were applied alone in a vacuum. The rejection is based 
on what the art taken as a whole teaches, and what the art taken as a whole teaches is 
that the storage life of any produce is a direct function of the atmosphere created in the 
containment receptacle, which atmosphere is achieved through the use of semi- 
permeable materials whose permeability is provided and are directly related to well 
known variables. The remarks also urge that Scolaro is not enabled. The reasoning 
behind this is not understand and appear to be based on assumptions that are opinions 
in themselves. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
272-1410. The examiner can normally be reached on Monday-Friday from 7:00AM to 
2:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano, can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
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For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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